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I. INTRODUCTION

Although Belgium has a relatively high corporate income tax
rate (39 per cent plus 3 per cent crisis contribution, i.e. 40.17
per cent), it has over the past 15 years successfully developed
a number of tax incentives to compete with its neighbouring
couniries in the race to attract investment from muitinational
enterprises.

The principal examples of this Belgian tax policy' are the
adoption of the Belgian coordination Jegislation® and the Bel-
gian distribution centres tax circular.?

Coordination centres must apply to the Belgian Government
for recognition. They can only be established by large multi-
national groups which meet certain criteria.* Banks, financial
institutions and insurance companies are not allowed to set
up a coordination centre. The activities of a coordination cen-
tre' must remain limited to those specifically included in its
recognition decree. However, the permissible activities cover
a wide variety of intra-group financial services, headquar-
ters-type coordination and back office support functions.

Coordination centres are subject to the regular corporate
income tax at the normal rate. However, their taxable basis is
not their actual income bu: a notional income. That notional
income is determined as a percentage (usually 8 to 10 per
cent) of the centre’s operational costs other than payroll
expenses and financial charges. The average taxable basis of
operating coordination centres was 3.34 per cent and 2.19 per
cent, respectively, of their fiscal year profit in 1990 and 1991.
Coordination centres alsc benefit from certain other tax
‘exemptions such as the exemption from withholding tax on
interest and dividends paid by coordination centres to banks
and other companies.

The main drawbacks of the coordination centre regime are
the requirement to engag: ten full-time employees within
two years from the start cf their activities and the fact that
they can only be established by truly large international
groups.

Coordination centres have been successfully set up by
numerous multinational groups, a large majority of which are
US controlled. Since 1983, more than 350 coordination cen-
tres have been recognized of which more than 250 are cur-
rently operational, mainly as group finance centres.

In 1989, the Belgian tax authorities issued a circular mod-

elled after the Dutch regime applicable to distribution cen-

tres. Under the circular, Belgian distribution centres remain
subject to the ordinary corporate income tax regime but the
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development in the levels of employment. Subsequent to
negotiations with the group, the tax authorities can decide on
the specific permissible activities of the service centre and on
the minimam profit margin it is expected to realize. In other
words, service centres are allowed to set their inter-company
prices at such a Ievel that the book profit equals the negoti-
ated cost-pius. Obviously, the goal of any group will be to set
as low a price as permitied, and consequently reduce their
taxable profit down to the negotiated mark-up, since the ml-
ing protects them from inter-company price adjustments.

Hereafter follows a more detailed description of the service
centre regime.

Il. TERMS AND CONDITIONS

A. Qualifying entities

A service centre can be established either as a Belgian com-
pany or as a separate Belgian branch of a foreign company. It
must belong to a group.®

The group is defined by reference to the definition of affili-
ated companies in the annex to the Royal Decree of § Octo-
ber 1976° relating to the annual accounis of enterprises.” A
company is affiliated to another when it controls the other
company, it is controlled by the other company, or both com-
panies are subject to a common control. For the purpose of
this definition, conitrol is the legal or actual power to exercise
a significant influence on (i) the appointment of the majority

_ of the company’s directors or managers, or (ii) the manage-

ment policy of the company. A company holding more than
50 per cent of the voting rights in a subsidiary is irrefutably
presumed to control that subsidiary.

If one decides to ¢stablish a service centre as a branch, and
the service centre only renders auxiliary and preparatory ser-
vices for the benefit of the company of which it is part, it
probably will not constitute a permanent establishment in
Belgium under the applicable double tax treaty provision
(Article 3, paragraph 4, of the OECD Model Tax Treaty). In
such case, one must bear in mind that the service centre may
be totally exempt from Belgian income fax and the applica-
tion for a service centre ruling would not serve any purpose.

B. Permissible activities

The common featire of the permissible service centre activ-
ities is their administrative nature. A service centre is not
allowed to carry cut marketing or manufacturing activities.
At first sight, permissible service centre activities are akin to
coordination centr:: activities. However, the definition of ser-
vice centre activities is more flexible, since service centres
are allowed, to a certain extent, to have contacts in their own
name with group members’ customers. In addition, a service
centre’s permissible activities are negotiated with the tax
authorities on a case-by-case basis. These activities must fall
into one of the following four categories:®

1. Preparatory and auxiliary activities

The terms “preparatory and auxi
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cannot supply information or assistance to customers of a
non-group member.

The intra-muros requirement is not applicable to the supplies
provided to the service centres. A service centre can freely
buy the goods and services it needs to carry out its activities.
In this context, it is worth noting that the intra muros rule
does not preclude the service centre from acting as a central
purchaser for the group sirce it buys for the benefit of group
members.

D. Recognition

A service centre must be officially recognized as such before
it can benefit from the special tax regime. Rulings stating the
permissible activities and tae applicable mark-up (see below)
are obtained through negotiations with the tax authorities.

Requests must be filed with the. Central Administration of
Direct Taxes. Applicants must include all information regard-
ing the seat, the nature of the purported activities, the nature
and the extent of the risks borne by the service centre, and a
copy of the agreements between the service centre and the
group members. :

Requests in French must be mailed to:

Administration centrale des contributions directes
Direction I1/2

Tour des Finances .

Boulevard du Jardin Botanique 50, bte 32

1010 Bruxelles

Requests in Dutch must be mailed to:

Hoofdbestuur der directe bzlastingen
Directie 11/1

Financietoren.

Kruidtuinlaan 350, bus 32

1010 Brussel .

The request must be filed before the establishment of the ser-
vice centre if the service centre is to qualify from commence-
ment. Existing entities may also apply for the ruling regime.
In such case, the request must be filed prior to the first fiscal
year to which the ruling applies.

ll. SCOPE OF THE SAFE HARBOUR RULING

A. Service centres are subject to the regular
corporate income tax rules

The taxable basis of a service centre is determined according
to the regular corporate income tax rules. It includes the ser-
vice centre’s retained earnings, disallowed expenses and
dividend distributions, less tax exempt items and carried over
losses. The regular tax rates apply (i.e. 40.17 per cent in most
cases), .
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2. Active sales-related activities: resale minus

When a service centre acts in its own name and for the
account of the group members, the minimum compensation
is determined as the profit that a service centre should make
on its total sales.

The turnover cannot be less than the aggregate costs booked
to accounts 60 to 4 of the Belgian Minimum Standard Chart
of Accounts (including personnel expenses), excluding disal-
lowed expenses and items included in taxable reserves.

The profit margin is determined on a case-by~case basis and
should not exceed 5 per cent.

Service cenires carrying out different types of activities must
allocate the costs o each activity before applying the proper
computational method.

IV. DURATION OF THE SAFE HARBOUR
RULING

Although not clearly stated in the 1996 circular, the regime
applies as from the date of establishment of the service centre
if the request has been filed prior thereto, or as from the

beginning of the first fiscal year
of the request.

The regime applies for five yea
expands its activities beyond the
The circular dees not specify whe
nates if the end of the fifth year ¢
cal year closing date.
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